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Question:  
What stood out to you from last week’s session and 
the pre-reading as evidence of a broken system?

Evidence of a Broken Immigration/Naturalization System



Evidence of a Broken Immigration/Naturalization System

Current Immigration 

“Overall, the U.S. immigration system remains fragmented 
as of early 2021. Relative to a system that prioritizes economic 

contributions and creates pathways for immigrants to work in the 
United States legally, the current system constrains economic 

growth.”
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Evidence of a Broken Immigration/Naturalization System

Congress has given enormous power to the president to set 
immigration policy likely because of their inability to legislate. 

But Executive Actions Cannot Fix the Nation’s Broken 
Immigration System–Congress Needs to Legislate.

The biggest institutional change in immigration policy 
is that Congress’ importance is shrinking 

while the executive branch’s power is growing.
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Evidence of a Broken Immigration/Naturalization System

Immigration law has become political.

 Rather than being linked to 

economic or population growth, 

it is linked to the desires of the President who is in office, who 

legislates with Executive Orders. 

So, Immigration Policy changes dramatically 

every four or eight years. 



Why Can’t Congress Legislate Immigration Policy?  
Differing Priorities and Values 

Republicans and Democrats differ about the most important 
priorities for the nation’s immigration system.  

• Republicans place greater importance on border security 
and deportations of immigrants who are in the country 
illegally.  

• Democrats place greater importance on paths to legal 
status for those who entered the country illegally – 
especially those who entered as children, according to a 
new Pew Research Center survey, making agreement 
difficult. 6
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Why Can’t Congress Legislate Immigration Policy?  
Differing Priorities and Values 

Some areas of overlap between Republicans and Democrats 
do exist, especially among those with moderate leanings in 
both parties.  However, significant ideological differences in 
immigration goals within each partisan coalition make the 
overlap hard to identify with conservative Republicans and 
liberal Democrats expressing more intense views than others 
and taking up much of the  
discussion air with argument.
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1. System Is Very Restrictive Overall.  
The  current immigration rate is historically low, .35% of 
the population, down from a high of .45%. The U.S. net 
immigration rate—legal and illegal— and its share of 
foreign-born residents ranks in the bottom 1/3 of the 50 
countries with the  highest per-capita GDP in the world. 
This is at a time when population growth & the US 
birthrate are at their lowest levels since the Great 
Depression.  
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2. Static Immigration Quotas.  
Since 1990, Congress has not updated the quotas for the 
legal immigration system. During that time, the 
population of the United States has increased 30% and 
the economy has doubled.  

Quotas are not linked to economic growth in the case of 
employment-based immigrants) or population growth 
(in the case of family-sponsored immigrants)
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3. Quotas On Nationalities—the Law Micromanages 
Immigrant Demographics 
Congress treats immigrants differently based on where 
they were born. No country (nationals or former nationals 
of that country) can receive more than 7% of the total 
green cards in a category, but many receive less. These per-
country limits are why Indian immigrants, for example, 
sponsored by their employers may have to wait decades 
for a green card, while other employer sponsored 
immigrants don’t have to wait at all. 
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4. Immigrants Wait In Line For Decades.  
Because of low quotas and differential treatment, 
individuals from certain countries must wait a long time to 
immigrate. Siblings and adult children of U.S. citizens from 
Mexico and the Philippines receiving their green cards 
right now have waited two decades. Those applying for 
green cards now will die before they reach the front of the 
line because so many applicants have piled up in the 
backlog since 1998.  
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5. Immigrant workers are counted against multiple 
quotas.  
88 % of immigrants sponsored by their employers for 
permanent residence already live in the United States, 
having entered as temp workers on H‑1B temporary 
visas. When they entered, many were counted against 
the H‑1B quota of 85,000. Now that they are in the 
country, they count again against the employer-
sponsored green card limits.
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6. Limits For Immigrants With “Extraordinary Ability” 
The EB‑1 green card category is for immigrants with “extraordinary 
ability in the sciences, arts, education, business, or athletics, (as well 
as internationally renowned academics and multinational executives) 
which has been demonstrated by sustained national or  
international acclaim”– those whose accomplishments  
contribute to the U.S. economy and society in profound  
ways. Yet this category has a quota of 40,000 (including  
spouses & children). We currently have 60,00 such immigrants on a 
waiting list. 
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https://www.law.cornell.edu/uscode/text/8/1153
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7. Workers Without College Degrees Only Get 5,000 
Green Cards 

In 2023, the Pew Research Center estimated that there 
were about 14 million unauthorized immigrants in the 
United States. Most of these have no college degree or 
citizen family members to sponsor them, leaving employer 
sponsorship as their only option. But only 140,000  

employment-based green cards are available for 
immigrants and their families.  
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8. The President Can End The Refugee 
Program Unilaterally.  
The fact that the president can 
permit more refugees is no problem and 
important when a crisis breaks out somewhere 
in the world.  
But the President can also shut down the 
refugee program entirely.  
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9. No Way To Create New Immigration 
Categories Without Congressional Action.  
Congress will never perfectly predict the future 
needs of the United States at any point in time. Even 
the best reforms will leave holes that will only 
become apparent years later. However, as things at 
home or abroad change, new categories are 
sometimes needed.   
Unfortunately, Congression action is difficult to 
attain.
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10. Immigrants Generally Cannot Apply For Permanent Residency 
On Their Own.  

U.S. immigration law has no pathway to permanent residence for 
immigrants who do not have sponsorship by an employer or family 
members. They cannot apply based on certain characteristics (years in 
the United States, English language ability, etc.) without needing 
someone to do so for them.  
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11. Spouses & Minor Children Of New 
Immigrants Count Against The Quotas.  
When sponsored immigrants receive their green 
cards (permanent residence), their spouses and 
minor children are also eligible for green cards. 
The entire family counts against the quota, 
reducing the immigration quotas up to 70% in 
certain categories. 
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13. A Quota On New Spouses And Minor Children Of 
Current Permanent Residents is in place. 
Spouses and minor children of new immigrants 
generally receive permanent residence simultaneously. They 
wait longer, but they wait together.  
By contrast, foreign spouses who marry an immigrant who 
already has permanent residence must wait more than a year 
before they can apply to immigrate and are subject to quotas.  
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13. Children of temporary workers grow up here, wait in line with their 
parents for permanent residency, but get removed on their 
21st birthday.  
The law says to receive status as a child of a new immigrant, the child must be 
under the age of 21. Because of the long wait times, immigrants can enter the 
country as the minor children of temporary worker, an employer can sponsor 
their parent, and then they can wait in line with their parents for 5 or 10 years 
for permanent status.  However, if they turn 21 before that is attained, they 
“age out” and drop out of the green card queue entirely. They either must 
self-deport or seek out another temporary status, such as a student visa. 
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14. Immigrants can live here for decades without receiving 
permanent residency.  
America has a variety of temporary statuses that foreigners can 
use to live in the United States temporarily:  
• children of temporary workers (H‑4),  
• student (F‑1),  
• temporary workers themselves (H‑1B) 
• indefinitely renewable status as an entrepreneur (E‑1). 
 They could live in this country for decades without ever being 
able to apply for permanent residence. This is an even more 
significant problem for illegal immigrants.  
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15. Illegal immigrants cannot leave and apply to 
return legally.  
Until 1996, If someone made a mistake or entered 
illegally, they could leave the country and apply for 
whatever visa they could. But the Illegal Immigration 
Reform and Immigrant Responsibility Act of 1996 created 
the “3‑and-10-year bars”—which make it illegal to return 
for 3 years after living in the country illegally for 180 days 
or 10 years after living illegally for a year. This incentivizes 
immigrants to remain in the United States in illegal status.  
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https://www.cato.org/blog/removing-310-year-bars-not-amnesty


16. Spouses and children of temporary workers 
are banned from working.  
This ban was partially lifted by the Obama 
administration in 2014 for certain spouses of H‑1Bs 
who had been in the country for more than six 
years but was reimposed by President Trump in his 
first term.  So, spouses can be here but not 
contribute to the economy or their families, making 
it more difficult to live outside of poverty.
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17. Temporary workers cannot easily change jobs.  
Because their status is tied to their employment, temporary 
workers cannot simply walk away from a job. This places them at a 
disadvantage when negotiating for wages and benefits. The main 
barrier to quickly transitioning from one job to another is the 
protectionist labor market regulations that employers must go 
through to hire a temporary worker. Once a worker is already in 
the United States, an immigrant moving from one U.S. business to 
another does not increase the total competition for jobs.
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18. No temporary visas for year-round workers without 
college degrees.  
The only way for lesser-educated workers to work legally in the 
United States is with a temporary work visa. Existing law has 
two options—the H‑2A for agricultural workers and H‑2B for 
non-agricultural workers—but both the H‑2A and H‑2B visa 
regulations prohibit year-round employment. The jobs must 
be seasonal, meaning if the job is permanent, these visas 
won’t work. A temporary visa for permanent positions already 
exists for high-skilled positions (the H‑1B), but there is no 
counterpart for lesser-skilled workers. 
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19. The president can ban any immigrants that he 
doesn’t like.  

In 1952, Congress passed a statute that authorizes the 
president to suspend “the entry of all aliens or any 
class of aliens” if he finds them to be “detrimental.”  

This power is untethered by any constraints, and the 
Supreme Court seems willing to allow the president to 
ban immigrants based on very thin reasons.   

Sweeping power of this kind is incompatible with the 
rule of law as laid out in the Constitution. 
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21. The burden of proof is on immigrants and their sponsors, not the 
government.  

The government does not have to prove its reasons for keeping someone 
out, but immigrants and their sponsors must prove that they will not pose a 
problem. The employer attempting to hire foreign temporary workers must 
prove to the Department of Labor that the foreign worker will not adversely 
affect the wages and working conditions of Americans rather than the 
Department of Labor, who is in a much better position to know, having to 
prove that they will. The latter was how the labor regulations worked for 
the Bracero guest worker program in the 1950s and 60s. 

27

Evidence of a Broken Immigration/Naturalization System



21. Separation of Children from Their Parents 
The US government separated over 4,600 children from their parents between 
2017 and 2021. 1,360 children remain unaccounted for.  

The government used two federal laws to legalize the separation. First, it 
prosecuted parents for “improper entry” a minor federal charge, then listed 
the children as unaccompanied minors, when their parents were transferred 
from CBP to the US Marshals Service to appear in court. CBP then used a 
different law to transfer the children to the Office of Refugee Resettlement, the 
US Department of Health and Human Services agency responsible for 
unaccompanied children. 
The Reunification Task Force under President Biden worked to reunite  
families, but some are still apart due to adequate record keeping. 28
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21. America has closed borders with a few holes.  
An overarching problem with America’s immigration 
system is that it assumes that everyone is ineligible to 
immigrate unless the government grants them 
permission to do so,  rather than presuming all are 
eligible to immigrate unless the government has a 
good reason to prevent them from doing so. 
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America has a broken Immigration System, 

a Congress who cannot legislate and has deferred power by 

default to the Executive Branch, 

and policies enacted by Executive Actions 

change every 4 to 8 years.
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